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ON APPEAL FROM THE COURT OF APPEAL
FOR ONTARIO

Criminal law -- Obstruction of justice — Law Society
investigation — False declarations made on behalf of
and at behest of person under investigation — Whether
or not obstruction of justice — Whether or not term
"course of justice™ includes investigations — Criminal
Code, R.S.C., 1985, c. C-46, ss. 118, 139(1), (2), (3).

Constitutional law — Charter of Rights — Admissi-
bility — Bringing administration of justice into disrepute
— Infringement of right against unreasonable search
and seizure — Tapes of conversations made without
warrant but with consent of one of the parties pursuant
to current legal advice conceded to infringe s. 8 right to
freedom from unreasonable search and seizure —
Whether or not admission of tapes would bring
administration of justice into disrepute — Canadian
Charter of Rights and Freedoms, s. 8.

Trial — Privilege — Solicitor-client privilege — Priv-
ilege claimed in false affidavits made in response to Law
Society investigation — Affidavits prepared to further
criminal purpose of obstructing justice — Whether or not
privilege attaching to documents.

Appellant, a lawyer, offered to pay a police officer a
referral fee for every client retained after failing a
breathalyzer test. The constable reported the appellant's
proposition to his superiors. A police investigation con-
firmed, by conversations intercepted through the use of
a body pack, that three persons referred had been
retained and that another officer was involved in the
scheme. The police were given legal advice that this
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L'appelant, un avocat, a offert a un policier de lui ver-
ses une somme d'argent chaque fois qu'une personne
ferait appel a ses services sur sa recommandation apres
avoir &hone au test de l'ivressometre. Le constable a
parle de la proposition a ses superieurs. Une enquete de
la police a confirme, grace a l'interception de conversa-
tions par micro-emetteur de poche, que trois personnes
adressees a l'appelant avaient retenu ses services et
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type of interception was constitutionally valid and that
no criminal offence was being committed as long as wit-
nesses were not being subverted. The police investigators
called the Law Society Discipline Committee for advice,
and although the police did not pursue their investigation
of the appellant, they continued to communicate with
and supply information to the Law Society.

The Law Society commenced its own investigation. It
advised the appellant of the nature of his alleged mis-
conduct, gave him details of the evidence and invited
him to respond. The officer involved in the scheme and
the three referral clients complied with appellant's
request that they sign statutory declarations prepared by
him. The statutory declarations sworn by the three cli-
ents denied being directed to the appellant by a police
officer. The one sworn by the officer stated that the
appellant had never paid or offered to pay him any
money for referring potential clients to him. At trial,
the three clients and the officer involved in the scheme
testified that these portions of the statutory declarations
were false. The declarations, as well, were sworn by a
commissioner whose commission or authority did not
extend to the declarations sworn here.

The appellant was charged with professional miscon-
duct pursuant to the provisions of the Law Society Act.
The police resumed their investigation of the appellant
and learned that the Law Society believed that the statu-
tory declarations which the appellant had submitted to it
were false, and charged him with four counts of attempt-
ing to obstruct justice (s. 139 of the Criminal Code).

At trial, the wiretap evidence, the statutory declarations
and viva voce evidence pertaining to them, were
admitted notwithstanding appellant's challenges. The
appellant was convicted and the conviction was unani-
mously upheld in the Court of Appeal. At issue here was
whether the term "course of justice” in s. 139 includes
investigations and the scope of that term. Also at issue
was whether the tapes of the intercepted conversations
were properly admissible, whether the solemn declara-
tions were defective, and if found defective, whether
they should have been excluded because of solicitor-
client privilege and because to admit them would bring
the administration of justice into disrepute contrary to s.
24(2) of the Charter.

Held: The appeal should be dismissed.

qu'un autre policier prenait part a son stratageme. La
police a obtenu un avis juridique suivant lequel Pinter-
ception etait constitutionnelle et, tant qu'il n'y avait pas
subornation de temoins, it n'y avait pas d'infraction cri-
minelle. Les enqueteurs de la police ont consulte le
comite de discipline de la Societe du barreau et, bien
qu'ils n'aient pas poursuivi l'enquete sur I'appelant, ont
continue a communiquer des renseignements a la Societe
du barreau.

La Societe du barreau a entrepris sa propre enquete.
Elle a avise I'appelant de la nature du manquement qui
lui etait reproche, lui a communiqué les details de la
preuve et I' a invite a y repondre. Le policier qui partici-
pait au stratageme et les trois clients qui avaient ete
adresses a l'appelant ont accepte, a la demande de ce
dernier de signer des declarations solennelles qu'il avait
preparees. Dans leurs declarations solennelles, les trois
clients niaient avoir ete adresses a l'appelant par un
agent de police. La declaration sign& par le policier
affirmait que I'appelant ne lui avait jamais verse ni offert
d' argent en echange de recommandations de clients
eventuels. Au proces, les trois clients et le poli-cier qui
participait au stratageme ont avoue que ces portions des
declarations solennelles etaient fausses. En outre, les
declarations avaient ete assermentees par un
corrunissaire dont le pouvoir ne s'etendait pas aux decla-
rations asserinentees en l'espece.

L'appelant a ete accuse de manquement professionnel
aux termes de la Loi sur la Societe du barreau. La police
a repris son enquete sur l'appelant et a appris que la
Societe du barreau pensait que les declarations solen-
nelles produites par l'appelant etaient fausses; elle a
depose contre lui quatre chefs d' accusation de tentative
d'entrave a la justice (art. 139 du Code criminel).

Au proces, la preuve obtenue par ecoute electronique,
les declarations solennelles et la preuve testimoniale s'y
rapportant ont ete admises malgre les contestations de I'
appelant. Ce dernier a ete reconnu coupable et la
declaration de culpabilite a ete confirm& a l'unanimite
par la Cour d'appel. L'expression «cours de la justice» a
Fart. 139 s' applique-t-elle aux enquetes et quelle est la
port& de cette expression? De plus, les enregistrements
des conversations interceptees etaient-ils admissibles, les
declarations solennelles etaient-elles viciees et, dans
I'affirmative, devaient-elles etre ecartees en raison du
privilege du secret professionnel de l'avocat et parce que
leur utilisation etait susceptible de deconsiderer
I'administration de la justice contrairement au par. 24(2)
de la Charte?

Arret: Le pourvoi est rejete.
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The term "course of justice™ in s. 139(2) of the Code
includes investigations. Section 139 and s. 118, which
defines judicial proceeding, should be read together. The
definition of judicial proceeding in s. 118 accordingly
applies to all three subsections of s. 139 and the phrase
"course of justice" in s. 139(2) is therefore not limited to
existing or proposed judicial proceedings. A serious
perversion of justice can occur just as readily in the work
of administrative tribunals or disciplinary bodies. An
attempt to mislead an investigation into facts which
could give rise to a disciplinary hearing constitutes an
attempt to pervert the course of justice. The
commencement of proceedings invoking a tribunal's
jurisdiction to enforce rights and liabilities may set in
train a relevant "course of justice".

The Law Society's disciplinary proceedings comes
within ss. 118(d) (the person presiding can administer
oaths and compel evidence) and (e) (a legal right or a
legal liability may be established by the tribunal). An
investigation is an essential first step in any judicial or
quasi-judicial proceeding and may result in prosecution.
To mislead knowingly during the first step of the inves-
tigation perverts the course of justice. Here, a conclusion
by the Law Society staff that the allegations were
unfounded would result in disciplinary proceedings not
being commenced. Since a false statement at the stage of
the investigation could prevent any proceedings from
taking place and thus pervert the course of justice, s.
139(2) must encompass investigatory proceedings.
Section 139(2) may be applicable to a body created by
statute and required to judge and in doing so to act in a
judicial manner.

The admission of the tapes of intercepted conversa-
tions, even though the interceptions violated the appel-
lant's s. 8 Charter right to be free from unreasonable
search, did not bring the administration of justice into
disrepute contrary to s. 24(2) of the Charter. The Char-
ter breach was not serious. The fairness of the trial was
not affected. The appellant was not conscripted into
incriminating himself in these conversations and would
have sought out and spoken to officer wearing the body
pack to solicit clients. Both the police and the Law Soci-
ety acted in good faith with no trickery or activity as an
agent provocateur. The police acted in conformity with
what they very reasonably believed to be the law as it
existed at the time. The situation of a police officer act-
ing in breach of the police code of professional conduct
and of other officers were being approached in the same
manner was serious. Indeed, it would have reflected

L'expression «cours de la justice» au par. 139(2) du
Code comprend les enquetes. L' article 139 et I'art. 118,
qui definit I'expression «procedure judiciaire», devraient
etre lus conjointement. Par consequent, la definition de
procedure judiciaire a l'art. 118 s' applique aux trois
paragraphes de l'art. 139, et I'expression «cours de la
justice» au par. 139(2) ne se limite pas aux procedures
judiciaires  existantes ou projetees. Un grave
detournement de la justice peut se produire tout aussi
bien dans les travaux de tribunaux administratifs ou
d'organismes disciplinaires. La tentative de fausser une
enquete factuelle pouvant dormer lieu a une audience
disciplinaire est une tentative de detoumement du cours
de la justice. L'engagement de procedures faisant appel a
la competence d'un tribunal pour determiner des droits et
des obligations peut declencher le «cours de la justice»
approprie.

Les procedures disciplinaires de la Societe du barreau
relevent de I'al. 118d) (le president d'audience peut faire
preter serment aux temoins et exiger qu'ils temoi-gnent)
et de I'al. 118e) (le tribunal ale pouvoir d'etablir un droit
legal ou une obligation legale). L'enquete est la premiere
etape essentielle de toute procedure judiciaire ou quasi
judiciaire et pent aboutir a une poursuite. Le fait de
tromper intentionnellement au cours de la premiere &ape
de I'enquete a pour effet de detoumer le cours de la
justice. Si le personnel de la Societe du bar-reau
concluait que les allegations n'etaient pas fondees,
aucune procedure disciplinaire n'etait engagee. Puis-
gu'une fausse declaration a l'etape de l'enquete peut
empecher l'institution de poursuites et donc Mourner le
cours de la justice, le par. 139(2) doit comprendre les
procedures d'enquete. Le paragraphe 139(2) peut s'ap-
pliquer a un organisme de creation legislative requis de
juger et d'agir judiciairement.

L'admission des enregistrements des conversations,
bien que leur interception ait porte atteinte au droit de
I'appelant a la protection contre les fouilles abusives
garanti par Fart. 8 de la Charte, n'a pas deconsidere
I'administration de la justice contrairement au par. 24(2)
de la Charte. L'atteinte a la Charte n'etait pas grave. Elle
n'a pas eu d'effet sur I'equite du proces. L'appelant n'a
pas ete force de s'incriminer dans ces conversations et it
aurait pressenti le policier portant le micro-emetteur de
poche pour lui demander de lui trouver des clients. La
police et la Societe du barreau ont toutes deux agi de
bonne foi et ne se soot livrees a aucune tromperie ou
provocation. La police a agi conformement a ce qu'elle
croyait tres raisonnablement etre la loi a I'epoque. Le fait
qu'un officier de police viole le code de deontologie
policiere et que d'autres officiers aient ete pressentis leur
tour creait une situation grave. En realite, I'admi-
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adversely upon the administration of justice if the evi-
dence had not been admitted.

The actus reus of obstructing justice was committed
even if the impugned affidavits were defective. The
appellant had full control over the signing of the decla-
rations and knowingly had the four declarants sign these
statements, which he knew to be false. He also was
aware that the “affidavits" were sworn in circumstances
beyond the powers of the commissioner for oaths. These
documents were put forward with the intent of mislead-
ing the Law Society and to argue that they should not be
considered because of their allegedly defective form was
to use appJlant's initial deceit of the Law Society to
protect himself.

Whether or not the documents were improperly exe-
cuted did not need to be decided. For the purposes of s.
139(2) of the Code, what is put forward as an affidavit or
solemn declaration should ordinarily be accepted as such.
The declarations do not in fact need to be statutory
declarations: it is not an essential element of the offence
of obstructing justice and does not form part of the actus
reus. Even if the documents tendered were improperly
executed, the offence would have still been committed,
since the appellant knowingly tendered false documents
which were purported to have been duly executed.

The documents in question were submitted by a law-
yer to the Law Society and were not covered by solici-
tor-client privilege. The communication was made
because the Law Society was investigating the appel-
lant's practice. The false declarations were intended to
deceive the Law Society in its deliberations as to
whether or not discipline proceedings should be insti-
tuted. Solicitor-client privilege cannot attach to the dec-
larations in those circumstances. Even if the solicitor-
client privilege attached to the context in which the dec-
larations were made, the documents were prepared and
submitted to further the criminal purpose of obstructing
justice and any privilege that might have attached to
them was certainly removed.

The appellant cannot claim a constitutional remedy
pursuant to s. 24(2) based upon the alleged violation of
the affiants' Charter rights. This provision provides a
remedy only to an individual whose Charter rights have
been violated. The affiants’ Charter rights, however,
were not violated because the declarations were

nistration de la justice aurait ate deconsideree si la
preuve n'avait pas ate admise.

L' actus reus d'entrave a la justice a ate commis
meme si les affidavits contester etaient vicies. L'appe-
lant avait une influence decisive sur la signature des
declarations et it a intentionnellement demande aux
quatre declarants de signer des declarations qu'il savait
fausses. Il savait egalement que les «affidavits» avaient
ate assermentes dans des circonstances qui excedaient le
pouvoir du commissaire a lI'assermentation. 1l a produit
ces documents avec l'intention d'induire en erreur la
Societe du barreau, et pretendre que ces declarations ne
peuvent etre prises en consideration parce qu'elles sont
irregulieres revient a utiliser la supercherie dont I'appe-
lant a use a I'endroit de la Societe du barreau pour se
proteger.

Il n'est pas necessaire de decider si les documents
n'ont pas ate sign& regulierement. Pour les fins du par.
139(2) du Code, ce qui est presente comme un affidavit
ou une declaration solennelle devrait ordinaire-ment etre
accepte comme tel. Il n'est pas necessaire que les
declarations soient des declarations solennelles: it ne
s'agit pas d'un element essential de l'infraction d'en-
trave a la justice et cela ne fait pas partie de I'actus reus.
Meme si les documents produits n'avaient pas ate sign&
regulierement l'infraction aurait neanmoins ate corn-
mise, puisque I'appelant a intentionnellement produit de
faux documents present& comme des documents signes
regulierement.

Les documents en question ont ate present& par un
avocat a la Societe du barreau et n'etaient pas assujettis
au privilege du secret professionnel de l'avocat. La
communication a eu lieu parce que la Societe du barreau
enquetait sur la pratique de l'appelant. Les fausses
declarations etaient destines a induire en erreur la
Societe du barreau qui devait determiner s'il y avait lieu
d'engager des procedures disciplinaires. Le secret pro-
fessionnel de l'avocat ne peut s'appliquer aux declara-
tions dans de telles circonstances. Merne si le privilege
du secret de l'avocat s'appliquait dans le contexte de la
signature des declarations, les documents avaient ate
prepares et produits clans le but criminel d'entraver la
justice, et cela suffisait certainement a retrancher tout
privilege applicable.

L'appelant ne peut demander une reparation constitu-
tionnelle en vertu du par. 24(2) en se fondant sur la pre-
tendue violation des droits garantis par la Charte aux
declarants. Cette disposition ne prevoit une reparation
que pour les personnel dont les droits garantis par la
Charte ont ate violas. 1l n'y a pas eu atteinte aux droits
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executed with the specific intention of assisting the
appellant with regard to the Law Society investigation
and with the expectation that the Law Society would
act upon them. The documents could not be considered
privileged in the circumstances.
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Version francaise du jugement de la Cour rendu
par

LE JUGE CORY - li faut noter tout d'abord qu'a
I'issue de l'audience, notre Cour a rejete le present
pourvoi en indignant que les motifs seraient depo-
ses ulterieurement. Le principal point en litige con-
cerne la port& de I'expression «le tours de la jus-
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question what is the scope of the term "the course
of justice" which appears in s. 139 of the Criminal
Code, R.S.C., 1985, c. C-46?

Factual Background

The appellant was for a number of years a
Crown Attorney in the city of Toronto. He left that
position and set up his own practice specializing in
the defence of persons charged with drinking and
driving offences. On December 17, 1991, he was
convicted of four counts of attempting to obstruct
justice and sentenced to 15 months' imprisonment.

The evidence at the trial revealed that on March
23, 1989, the appellant approached Constable
Stade, who was a breathalyzer operator, with a
proposal. He suggested to Stade that he would pay
him $250 for each successful referral of persons
who had failed the breathalyzer test. The appellant.
gave Stade some business cards to give to people
he referred to the appellant, and told him to mark
the business cards in a particular manner. In that
way, the appellant would know that it was Stade
who had referred the prospective client. In the
course of his conversation with Stade, the appellant
stated that Constable Thompson was already
referring people to him for the same amount. He
suggested that Stade might wish to confirm this
with Thompson. Stade told the appellant that he
would think about his proposal.

Stade disclosed the appellant's proposition to a
colleague and reported it to his superiors, who
decided that an investigation should be conducted.
Stade was instructed to feign agreement with the
appellant's proposal. Pursuant to those instructions,
Stade met the appellant at the courthouse on March
30 and told him that he would participate in the fee-
for-referral scheme. At the police station, Stade
signed a form consenting to the interception of his
conversations and, while wearing a bodypack, met
with Constable Thompson on April 4. In the course
of the conversation, Thompson confirmed that he
was referring persons to the appellant and was
receiving $250 for each person who became a
client.

tice» qui figure a l'art. 139 du Code criminel,
L.R.C. (1985), ch. C-46.

Contexte factuel

L'appelant a ete substitut du procureur general
pendant nombre d'annees dans la ville de Toronto.
Il a quitte ce poste et etabli son propre cabinet en se
specialisant dans la defense de personnes accu-sees
de conduite en etat d'ivresse. Le 17 decembre 1991,
il a ete reconnu coupable a l'egard de quatre chefs
d'accusation d'avoir tente d'entraver la justice, et
condamne a 15 mois d'emprisonnement.

La preuve au proces a etabli que le 23 mars
1989, l'appelant a pressenti le constable Stade,
ethyloscopiste, pour lui faire une proposition. 1l a
fait valoir a Stade qu'il etait pret a lui verser 250 $
chaque fois qu'une personne qui echouait au test de
l'ivressometre ferait appel a ses services sur la
recommandation du constable. L'appelant a remis a
Stade quelques cartes destinees aux personnes qu'il
lui adresserait, en l'invitant a marquer ces cartes
d'une facon particuliere de sorte que I'appe-lant
sache que c'etait Stade qui lui avail adresse le client
eventuel. Au cours de sa conversation avec Stade,
I'appelant a affirme que le constable Thompson lui
adressait (Mja des clients en echange du meme
montant. 1l a suggere a Stade den obte-nir
confirmation aupres de Thompson s'il le desi-rait.
Stade lui a repondu qu'il reflechirait a sa pro-
position.

Stade a pule de la proposition de I'appelant a un
collegue, puis en a avise ses superieurs, qui ont
decide qu'il y avait lieu de proceder a une enquete.
Stade a recu instruction de faire comme s'il accep-
tait la proposition de I'appelant. Donnant suite a ces
instructions, Stade a rencontre l'appelant au palais
de justice le 30 mars et lui a dit qu'il partici-perait a
rechange de services contre remuneration. Au poste
de police, Stade a signe un formulaire de
consentement a l'interception de ses conversations
puis, muni d'un micro-emetteur de poche, il a ren-
contre le constable Thompson le 4 avril. Au cours
de cette conversation, Thompson a confirme adres-
ser des personnes a l'appelant et recevoir la somme
de 250 $ pour chaque nouveau client.
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When the police investigators obtained this
information, they called the Law Society Discipline
Committee for advice. The investigators also
sought the views of Crown counsel who expressed
the opinion that, as long as the appellant was not
seeking to have a witness give false evidence, the
appellant's fee-for-referral scheme did not amount
to a criminal offence.

At the invitation of the appellant, Stade went to
his home on April 7. He was wearing a bodypack.
In the course of their conversation, the appellant
confirmed his arrangement with Thompson and
instructed Stade as to the manner in which he was
to mark his business cards. He told him that the
referred persons were to be called "fish*. During
the same conversation, the appellant told Stade that
he was aware of the danger that Stade might be
wearing a bodypack and that he would never ask a
police officer to change his evidence.

After the meeting at the appellant's house, dis-
cussions took place between the police investiga-
tors, the Law Society and Crown Counsel. As a
result of these discussions, Stade was told to go
along with the appellant's scheme. In June of
1989, Stade referred four persons to the appellant
and gave each of them a business card marked in
the manner suggested by the appellant. Three of
these persons retained the appellant to defend
them.

On June 19, Stade phoned the appellant at his
office to inquire whether there were any "fishes"
yet, to which the appellant replied that there were.
The two men agreed to meet at the appellant's
home the next evening. Once again Stade wore a
bodypack and recorded their conversation. The
appellant confirmed that he had been retained by
three of the persons and paid Stade $750 in cash,
and encouraged him to send more clients. He sug-
gested that Stade could make up to $10,000 per
year and wondered if Stade knew of anyone else
who might refer prospective clients to him.
Although the police did not pursue their investiga-
tion of the appellant, they continued to communi-
cate with and supply information to the Law

Des l'obtention de ces renseignements, les
enqueteurs de la police ont consulte le comite de
discipline de la Societe du barreau. lls ont aussi
demande 1' opinion du substitut du procureur gene-
ral, qui a conclu que, taut que I'appelant n'incitait
personne a faire un faux temoignage, son strata-
geme ne constituait pas une infraction criminelle.

Stade s'est rendu au domicile de I'appelant, le 7
avril, a l'invitation ce dernier. Il etait muni d'un
micro-emetteur de poche. Au cours de la conversa-
tion, Il'appelant a confirme a Stade Il'arrangement
conclu avec Thompson et lui a montre comment
marquer ses cartes d'affaires. Il lui a dit qu'il fal-lait
employer le mot «Poisson» pour designer les
clients ainsi adresses. Au cours de cette conversa-
tion, I'appelant a dit a Stade etre conscient du risque
que ce dernier soit muni d'un micro-emetteur de
poche et affirme qu'il ne demanderait jamais un
agent de police de modifier son temoignage.

Apres la rencontre chez I'appelant, les enque-
teurs de la police, des representants de la Societe
du barreau et le substitut du procureur general ont
eu des echanges par suite desquels it a ete
convenu de demander a Stade de participer au
stratageme de l'appelant. En juin 1989, Stade a
adresse quatre personnes a l'appelant en remettant
a chacune d'elles une carte d'affaires marquee
conformement a ses instructions. Trois de ces
personnes ont retenu les services de I'appelant
pour assurer leur defense.

Le 19 juin, Stade a telephone a I'appelant a son
bureau pour lui demander s'il y avait des
«poissons» et l'appelant lui a repondu par Il'affir-
mative. Les deux hommes ont convenu de se ren-
contrer chez l'appelant le lendemain soir. Stade
etait encore une fois muni d'un micro-emetteur de
poche et a enregistre leur conversation. L' appelant
a confirnrie avoir ete retenu par trois des personnes
et it a verse a Stade 750 $ en especes tout en I'en-
courageant a lui adresser d'autres clients. Il a fait
miroiter a Stade qu'il pourrait gagner ainsi jusqu' 10
000 $ par an et lui a demande s'il connaissait un
autre agent qui pourrait etre interesse a lui adresser
des clients eventuels. Wine si la police n'a pas
poursuivi son enquete sur I'appelant, elle a
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Society. In the fall of 1989, the police provided the
Law Society with the evidence which they gath-
ered from their investigation. The Law Society
then commenced its own investigation. It advised
the appellant of the nature of his alleged miscon-
duct and gave him details of the evidence. The
Law Society followed its usual procedure and
invited the appellant to respond to the allegations.

In preparing his response, the appellant spoke to
Constable Thompson as well as to the three clients
who had been referred to him by Stade. He asked
each of them to sign a statutory declaration which
he had prepared. All four complied with his
request.

The statutory declaration signed by the three clients
contained a paragraph stating that:

At no time did any police officer direct or suggest that
| retain [the appellant]. At no time did any police
officer give me any business cards of [the appellant].

The declaration signed by Thompson stated that
the appellant had never paid or offered to pay him
any money for referring potential clients to him. At
trial, the three clients and Thompson testified that
these portions of the statutory declarations were
false.

On January 11, 1990, the Law Society received
the four statutory declarations, together with a let-
ter from the appellant responding to the allegations
brought against him. The Law Society did not
inform the police of the statutory declarations it
had received, but continued with its investigation.
On March 15, 1990, the appellant was charged
with professional misconduct pursuant to the pro-
visions of the Law Society Act, R.S.0. 1980, c.
233. In the fall of that same year, the police
received information that the appellant had
requested another former client to sign a false affi-
davit concerning his referral by an officer. As a
result of this information, they resumed their
investigation of the appellant. The police learned

continue a communiquer avec la Societe du bar-
reau et a lui transmettre des renseignements. Au
cours de l'automne de 1989, la police a fourni a la
Societe du barreau les elements de preuve obtenus
au cours de son enquete. La Societe du barreau a
entrepris sa propre enquete. Elle a avise I'appelant
de la nature du manquement qui lui etait reproche et
lui @ communique les details de la preuve consti-
tuee. La Societe du barreau a suivi sa procedure
habituelle et invite lI'appelant a repondre aux alle-
gations portees contre lui.

Dans le cadre de la preparation de sa reponse,
I'appelant a parte au constable Thompson et aux trois
clients que Stade lui avait adresses. Il leur a demande
de signer une declaration solennelle qu'il avait
preparee, ce que tous les quatre ont fait.

La declaration solennelle sign& par les trois
clients contenait le paragraphe suivant:

[TRADUCTION] Je n'ai jamais ete appele ou invite par un
agent de police a retenir les services [de l'appelant].
Aucun agent de police ne m' a donne de cartes d' affaires
de [I'appelant].

La declaration sign& par Thompson affirmait
que l'appelant ne lui avait jamais verse ni offert d'
argent en echange de recommandations de clients
eventuels. Au proces, les trois clients et
Thompson ont avoue que ces portions des declara-
tions solennelles etaient fausses.

Le 11 janvier 1990, la Societe du barreau a recu
les quatre declarations solennelles accompagnees
d'une lettre dans laquelle I'appelant repondait aux
allegations portees contre lui. La Societe du bar-
reau n'a fait aucune mention a la police des decla-
rations solennelles qu'elle avait revues, mais elle a
poursuivi son enquete. Le 15 mars 1990, I'appelant
a ete accuse de manquement professionnel aux
termes de la Loi sur la Societe du barreau, L.R.O.
1980, ch. 233. A l'automne de la meme armee, la
police a appris que I'appelant avait demande a un
autre de ses anciens clients de signer un affidavit
mensonger niant I'entremise d'un agent. A la suite
de cela, la police a repris son enquete sur l'appe-
lant. La police a appris que la Societe du barreau
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that the Law Society believed that the statutory
declarations which the appellant had submitted to it
were false. The police obtained copies of the
declarations together with the letter from the
appellant to the Law Society. The appellant was
subsequently charged with four counts of attempt-
ing to obstruct justice.

At the trial, the appellant challenged the admis-
sibility of the wiretap evidence, the statutory decla-
rations and the viva voce evidence which pertained
to them. They were all ruled admissible by the trial
judge. The appellant was convicted at trial on the
four counts of attempting to obstruct justice. The
conviction was unanimously upheld in the Court of
Appeal. At the conclusion of the hearing before this
Court, the appeal was dismissed with reasons to
follow.

Judgments

Ontario Court of Justice, General Division

(Trainor J., ruling on voir dire)

In his careful reasons delivered at the conclusion
of the voir dire, Trainor J. observed that both the
police and the Law Society acted in an exemplary
manner throughout their investigations. He noted
that the police were really involved in two separate
investigations. He found that the evidence obtained
during the first part of the investigation, running
from April 1989 to June of that year, only became
relevant as a result of the appellant's conduct in
January 1990 when he responded to the Law
Society's letter by sending the four statutory decla-
rations to the Society. He concluded that, as is so
often the case, the cover-up was much more seri-
ous that the scheme itself.

pensait que les declarations solennelles produites
par l'appelant etaient fausses et elle a obtenu copie
des declarations et de la lettre que I'appelant avait
envoyees a la Societe du barreau. L'appelant a alors
ete inculpe sous quatre chefs d'accusation d' avoir
tents d'entraver la justice.

Au proces, l'appelant a contests admissibilite de
la preuve obtenue par ecoute electronique, des
declarations solennelles et de la preuve testimo-
niale s'y rapportant. Le juge du proces a conclu
gu'elles etaient toutes admissibles. L'appelant a ete
reconnu coupable a regard des quatre chefs
d'accusation de tentative d'entrave a la justice.
Cette declaration de culpabilite a ete confirm& a
I'unanimite par la Cour d' appel. A l'issue de J'au-
dience, notre Cour a rejete le pourvoi et reports le
depot des motifs de la decision.

Les jugements

La Cour de justice de I'Ontario, Division generale
(le juge Trainor, sur une question de voir-dire)

Dans des motifs soigneux rendus a l'issue du
voir-dire, le juge Trainor a note que la police et la
Societe du barreau avaient toutes deux agi de
fawn exemplaire tout au long de leurs enquetes. 1l
a fait remarquer que la police avait procede en
realite a deux enquetes distinctes. Il a conclu que
la preuve obtenue au cours de la premiere partie
de l'en-quete, d'avril a juin 1989, n'etait devenue
perti-nente que par suite de la conduite de
I'appelant en janvier 1990, au moment on it a
repondu a la lettre de la Societe du barreau en lui
remettant les quatre declarations solennelles. Il a
conclu que, comme c'est souvent le cas, la
tentative de camouflage etait beaucoup plus grave
que le stratageme lui-meme.

15 Trainor J. pointed out that the appellant was &_e juge Trainor a souligne que l'appelant etait un

very experienced Crown attorney and defence
counsel. He concluded that, in light of his experi-
ence, the appellant knew that he was acting in a
manner contrary to the rules of conduct of his pro-
fession. In addition, he knew that Thompson and
Stade would, in complying with his request for
referrals, be violating police conduct rules. Trainor

avocat tres experiments tant pour la poursuite que
pour la defense. Il a conclu que, compte tenu de
son experience, l'appelant savait qu'il derogeait aux
regles de deontologie de sa profession. En outre, ce
dernier savait qu'en donnant suite a sa demande
d'entremise, Thompson et Stade enfrei-gnaient les
regles de deontologie de la police. Le
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J. found as well that the appellant knew that his
plan could be thwarted if he solicited an honest
police officer and he was aware that his conversa-
tions could be recorded by devices such as a
bodypack. He observed that it was significant that
the appellant had sought out the police and that
they had followed his plan or, at least in the case of
Stade, appeared to do so.

Trainor J. decided that although the recorded
conversations constituted an unreasonable search
and seizure contrary to s. 8 of the Canadian
Charter of Rights and Freedoms, the evidence
should not be excluded pursuant to s. 24(2) of the
Charter. He once again emphasized that the police
and the Law Society had acted in good faith
throughout, and that the police had reasonable and
probable grounds to believe criminal offences had
been committed both by the appellant and by those
who signed the statutory declarations.

Trainor J. turned next to the question of the
admissibility of the statutory declarations. He
found that they were not subject to solicitor-client
privilege since they failed to meet the first branch
of the test set out in R. v. Gruenke, [1991] 3 S.C.R.
263, at p. 284, namely that "[t]he communications
must originate in a confidence that they will not be
disclosed" (emphasis in original). Further, he
determined that the preparing, swearing and sub-
mitting of the statutory declarations formed the
very actus reus of the crime of wilfully attempting
by any means to obstruct the course of justice. As a
result, he found that no privilege attached to the
documents.

Court of Appeal (1994), 17 O.R. (3d) 583
Galligan J.A.

Galligan J.A. first considered whether the inter-
cepted conversations were admissible. He noted

that it was conceded that the appellant's rights under s. 8
of the Charter had been infringed, and



juge Trainor a aussi conclu que I'appelant
savait que son plan pouvait etre aneanti s'il
s'adressait un agent de police honnete et que
ses conversations pouvaient etre enregistrees
au moyen de dis-positifs comme un micro-
emetteur de poche. Il a fait remarquer qu'il
etait significatif que I'appelant ait pressenti
des agents de police et que ceux-ci aient suivi
son plan ou, du moins dans le cas de Stade,
aient feint de le faire.

Le juge Trainor a statue que, meme si les con-
versations enregistrees constituaient des fouilles,
des perquisitions ou des saisies abusives en viola-
tion de Fart. 8 de la Charte canadienne des droits
et libertes, ces elements de preuve ne devraient pas
etre ecartes en vertu du par. 24(2) de la Charte. Le
juge a souligne de nouveau que la police et la
Societe du barreau avaient agi de bonne foi en tout
temps, et que la police avait des motifs raison-
nables et probables de croire que des infractions
criminelles avaient ete commises a la fois par
l'appelant et par les auteurs des declarations
solennelles.

Puis le juge Trainor a aborde la question de l'ad-
missibilite des declarations solennelles. 1l a conclu
qu'elles n'etaient pas assujetties au privilege du
secret professionnel de l'avocat puisqu'elles ne
satisfaisaient pas au premier volet du critere etabli
dans I' art& R. c. Gruenke, [1991] 3 R.C.S. 263, a
la p. 284, a savoir que «[lIJes communications doi-
vent avoir ete transmises confidentiellement avec
l'assurance qu'elles ne seraient pas divulguees»
(italique dans J'original). 1l a en outre juge que la
preparation, l'assermentation et la production des
declarations solennelles constituaient I'essence
meme de I'actus reus du crime consistant a tenter
deliberement d'entraver le cours de la justice. Il a
donc conclu qu'aucun privilege ne s'appliquait aux
documents.

La Cour d'appel (1994), 17 O.R.
(3d) 583 Le juge Galligan

Le juge Galligan s'est d'abord demande si les
conversations interceptees etaient
admissibles. Il a note qu'on avait concede

quil y avait eu atteinte aux droits garantis a
I'appelant par I'art. 8 de la
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that the issue, therefore, was whether the evidence
ought to have been rejected pursuant to s. 24(2).
He stated that the factors to be considered were
set out in R. v. Collins, [1987] 1 S.C.R. 265. He
noted as well that in assessing those factors, it
was important to assess the impact which the
infringement of the Charter would have on the
fairness of the trial.

Galligan J.A. found that the police were in pos-
session of information that justified their reasonable
belief that the appellant was engaged in very
serious illegal activities. Those activities had
already compromised one officer and would have
compromised Stade had he agreed to the scheme.
Galligan J.A. also found that Thompson's partici-
pation in the scheme constituted an offence against
police discipline and that Stade's participation
would also have had the same result. He expressed
the view that the actions of Constable Thompson
were such that he was probably guilty of a criminal
breach of trust and that the appellant, by advising
him to perform those acts, was a party to Thomp-
son's offence. He determined that the police had
taken every reasonable step to obtain legal advice
and that, in light of the law as it existed at the time,
they had acted reasonably.

Galligan J.A. put forward, as a further reason
for finding that the interception of the
conversation was reasonable, that it was important
to demonstrate that Stade had not mistaken the
words of the appellant or in any way
misinterpreted the statements made to him.

He found that at the very least, from the point of
view of police conduct, the infringement of the
Charter was not a serious one. He concluded that the
admission of the intercepted conversations would
certainly not bring the administration of justice into
disrepute.

22 Galligan J.A. next considered whether an inve

tigation by the Law Society into allegations of
professional misconduct of a solicitor came
within the meaning of the phrase "the course
of justice” set out in s. 139(2) of the Code. He
noted that when allegations of misconduct
were brought to the



Charte et qu'il restait done a determiner s'il fallait &after
la preuve sous le regime du par. 24(2). Selon lui, les
facteurs a prendre en consideration avaient ete enonces
dans Farr& R. c. Collins, [1987] 1 R.C.S. 265. Il a note
en outre que, pour evaluer ces facteurs, it importait
d'apprecier l'effet que la violation de la Charte pouvait
avoir sur requite du proces.

Le juge Galligan a conclu que la police etait en
possession de renseignements qui la justifiaient de croire
raisonnablement que I'appelant etait implique dans de tres
graves activites illegales. Ces activites avaient dela
compromis un officier et elles auraient pu compromettre
Stade s'il avait accepts le stratageme. Le juge Galligan a
aussi conclu que la participation de Thompson a ]'entente
constituait une infraction a la discipline de la police et que
la participation de Stade aurait eu le meme resultat. Selon
lui, le constable Thompson s'etait probablement, par ses
actes, rendu coupable d'un manguement criminel a sa
mission et I'appe-lant, en lui conseillant d'agir ainsi, etait
partie a ]'infraction commise par Thompson. Il a conclu
que la police avait pris toutes les dispositions necessaires
pour obtenir un avis juridique et que, compte tenu du droit
alors en vigueur, elle avait agi raisonnablement.

Le juge Galligan a en outre avance, comme autre motif
de conclure que ]'interception etait rai-sonnable, le fait
qu'il importait de demontrer que Stade n' avait pas mal
compris les mots de l'appe-lant ni mal interprets de
quelgue fawn les propositions qui lui avaient ete faites.

Il a conclu qu'a tout le moins du point de vue de la
conduite de la police, la violation de la Charte n'etait pas
grave. Il a conclu que TJutilisation des conversations
interceptees n'etait certainement pas susceptible de
deconsiderer 1' administration de la justice.

Le juge Galligan s'est ensuite demands si une enquete de
la Societe du barreau sur des allegations de manquement
professionnel d'un avocat etait visee par ]'expression «le
cours de la justice» figurant au par. 139(2) du Code. Il a
note que, lors-que des allegations de manquement etaient
portees
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attention of the Law Society, the first step was to
investigate the situation. If the Law Society staff
concluded that the allegations made against a
solicitor were unfounded, discipline proceedings
would probably not be commenced. He expressed
the opinion that the phrase "course of justice"
would include an investigation which could lead to
proceedings being taken against the person. He was
further of the opinion that those "proceedings"
should not be restricted to the investigation of true
crimes under the Code. He concluded that the
phrase would apply to any body which is author-
ized to act by statute and “"which judges”. He
determined that the Law Society was just such a
body and that s. 139(2) of the Code extended to the
investigatory stages of potential disciplinary pro-
ceedings before the Law Society.

Goodman J.A. (concurring)

In his concurring reasons, Goodman J.A.
observed at p. 608 that if it had not been conceded
that the intercepted conversation constituted a
breach of the appellant's rights under s. 8 of the
Charter, "a strong argument could be made that no
such breach had occurred”. However, in light of the
concession, he went on to consider whether the
admission of the evidence would bring the admin-
istration of justice into disrepute. He agreed with
Galligan J.A. that the intercepted conversations
were properly admitted in evidence. However, he
differed from Galligan J.A.'s opinion that the fact
that the appellant had anticipated the possibility of
his conversation's being recorded could be taken
into account in considering whether the communi-
cation was a private one. He expressed the view
that once it had been determined that the commu-
nication was private, then the fact that the origina-
tor may have anticipated its recording was not rel-
evant in determining whether it should be admitted
or excluded under s. 24(2).

Abella J.A.

Abella J.A. agreed with the conclusions reached
by Galligan J.A. and generally concurred with the
reasons of Goodman J.A.

a I' attention de la Societe du barreau, sa premiere
demarche etait d'enqueter sur la situation. Si le
personnel de la Societe du barreau concluait que
les allegations n'etaient pas fondees, it n'y aurait
probablement pas de procedures disciplinaires. A
son avis, l'expression «le cours de la justice» corn-
prendrait une enquete qui pourrait conduire a l'ins-
titution de procedures contre la personne visee. Ti a
estime en outre que ces «procedures» ne devraient
pas se limiter a une enquete visant uniquement des
crimes expressement prevus dans le Code. Il a con-
clu que cette expression devrait s' appliquer a tout
organisme qu'une loi habilite a agir et qui «rend
jugement». Il a conclu que la Societe du barreau
etait un tel organisme et que I' application du par.
139(2) du Code s'etendait aux &apes d'enquete d'
eventuelles procedures disciplinaires devant la
Societe du barreau.

Le juge Goodman (motifs concordants)

Dans ses motifs concordants, le juge Goodman a
23 observe, a la p. 608, que si I'on n'avait pas con-
cede que les conversations interceptees consti-
tuaient une violation des droits garantis a I'appe-
lant par I'art. 8 de la Charte, [TRADUCTION] «on
pourrait serieusement faire valoir l'inexistence
d'une telle violation». Compte tenu de cette con-
cession toutefois, it s'est demande ensuite si l'utili-
sation de la preuve etait susceptible de deconside-
rer I'administration de la justice. Il a convenu avec
le juge Galligan que les conversations interceptees
avaient ete a bon drOit admises en preuve. Il ne
partageait toutefois pas I'opinion du juge Galligan
qu'on pouvait prendre en consideration le fait que
I'appelant avait prevu la possibilite que la conver-
sation soil enregistree pour determiner s'il s'agis-
sait d'une communication privee. Selon lui, des
qu'on a determine qu'une communication est pri-
vee, le fait que l'auteur ait prevu qu'elle puisse etre
enregistree est &nue de toute pertinence relative-
ment a l'opportunite de I'admettre ou de |I' &after en
vertu du par. 24(2).

Le juge Abella

Le juge Abella a souscrit aux conclusions du 24 juge
Galligan et a souscrit de facon generale aux motifs du
juge Goodman.
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Analysis

Scope and Application of the Phrase "Course of
Justice™ Appearing in s. 139(2) of the Criminal
Code

The prime issue raised in this appeal is whether
the phrase "the course of justice”, which appears in
s. 139(2) of the Code, applies to the investigatory
stage of discipline proceedings before the Law
Society of Upper Canada. A consideration of the
phrase requires answers to two questions. First,
does s. 139(2) apply to the investigation stage or
just to the formal legal proceedings? Second, does
s. 139(2) apply to matters other than criminal and
quasi-criminal offences? It may be helpful at this
stage to set out the sections of the Code which
describe the offence of obstructing justice and that
which defines "judicial proceedings".

Relevant Statutory Provisions
The relevant statutory provision are:

Criminal Code, R.S.C., 1985, c. C-46
118. In this Part,

"judicial proceeding" means a proceeding

(&) in or under the authority of a court of justice,

(b) before the Senate or House of Commons or a
committee of the Senate or House of Commons,
or before a legislative council, legislative assem-
bly or house of assembly or a committee thereof
that is authorized by law to administer an oath,

(c) before a court, judge, justice, provincial court
judge or coroner,

(d) before an arbitrator or umpire, or a person or
body of persons authorized by law to make an
inquiry and take evidence therein under oath, or

(e) before a tribunal by which a legal right or legal
liability may be established,

Analyse

La portee et I'application de I'expression 4e cours
de la justice» au par. 139(2) du Code criminel

Le principal point en litige dans le present pour-
voi a trait a la question de savoir si lI'expression ole
cours de la justice» au par. 139(2) du Code s'
appliqgue a l'etape de l'enqu8te de procedures
disciplinaires engagees devant la Societe du bar-
reau du Haut-Canada. Pour apprecier la port& de
cette expression, it faut repondre a deux questions.
Premierement, le par. 139(2) s' applique-t-il I'etape
de [l'enquete ou seulement aux procedures
judiciaires formelles? Deuxiemement, le par.
139(2) s'applique-t-il uniquement aux infractions
criminelles et quasi criminelles? 1l est utile de
reproduire ici les dispositions du Code qui deed-
vent l'infraction d'entrave a la justice et qui defi-
nissent I'expression vrocedure judiciaire».

Dispositions legislatives
Les dispositions legislatives pertinentes sont:

Code criminel, L.R.C. (1985), ch. C-46

118. Les definitions qui suivent s'appliquent a la
pre-sente partie.

vrocedure judiciaire» Procedure:

a) devant un tribunal judiciaire ou sous l'autorite
d'un tel tribunal;

b) devant le Senat ou la Chambre des communes ou
un de leurs comites, ou devant un conseil legisla-
tif, une assemblee legislative ou une chambre
d'assemblee ou un comite de l'un de ces derniers
qui est autorise par la loi a faire preter serment;

c) devant un tribunal, un juge, un juge de paix, un
juge de la cour provinciale ou un coroner;

d) devant un arbitre, un tiers-arbitre ou une per-
sonne ou un groupe de personnes autorise par la
loi a tenir une enquete et a y recueillir des temoi-
gnages sous serment;

e) devant tout tribunal ayant le pouvoir d'etablir un
droit legal ou une obligation legate,
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whether or not the proceeding is invalid for want of
jurisdiction or for any other reason;

139. (1) Every one who wilfully attempts in any man-
ner to obstruct, pervert or defeat the course of justice in a
judicial proceeding,

(@) by indemnifying or agreeing to indemnify a
surety, in any way and either in whole or in part,
or

(b) where he is a surety, by accepting or agreeing to
accept a fee or any form of indemnity whether
in whole or in part from or in respect of a
person who is released or is to be released from
custody,

is guilty of

(c) an indictable offence and is liable to imprison-
ment for a term not exceeding two years, or

(d) an offence punishable on summary conviction.

(2) Every one who wilfully attempts in any manner
other than a manner described in subsection (1) to
obstruct, pervert or defeat the course of justice is guilty
of an indictable offence and liable to imprisonment for a
term not exceeding ten years.

(3) Without restricting the generality of subsection
(2), every one shall be deemed wilfully to attempt to
obstruct, pervert or defeat the course of justice who in a
judicial proceeding, existing or proposed,

(a) dissuades or attempts to dissuade a person by
threats, bribes or other corrupt means from giv-
ing evidence;

Does the "Course of Justice" Include Investiga-
tions?

The proceedings of a court, or indeed those of
most administrative tribunals, will almost invaria-
bly commence with an investigation. Investigation
is necessary to determine if a crime or wrong has
been committed. It is the essential first step in any
judicial or quasi-judicial proceeding which may
result in a prosecution. In the ordinary course of
events, one who perverts the course of an investi-
gation also perverts the course of justice. For

que la procedure soit invalide ou non par manque de
juridiction ou pour toute autre raison.

139. (1) Quiconque volontairement tente de quelque
maniere d'entraver, de Mourner ou de contrecarrer le
cours de la justice dans une procedure judiciaire:

a) soit en indemnisant ou en convenant d'indemni-
ser une caution de quelque fawn que ce soit, en
totalite ou en partie;

b) soit &ant une caution, en acceptant ou convenant
d'accepter des honoraires ou toute forme d'in-
demnite, que ce soit en totalite ou en partie, de la
part d'une personne qui est ou doit etre nose en
liberal ou a I'egard d'une telle personne,

est coupable:

¢) soit d'un acte criminel et passible d'un emprison-
nement maximal de deux ans;

d) soit d'une infraction punissable sur declaration de
culpabilite par procedure sommaire,

(2) Est coupable d'un acte criminel et passible d'un
emprisonnement maximal de dix ans quiconque volon-
tairement tente de quelque maniere, autre qu'une
maniere visee au paragraphe (1), d'entraver, de Mourner
ou de contrecarrer le cours de la justice.

(3) Sans que soit limitee la port& generale du
para-graphe (2), est cense tenter volontairement d'
entraver, de Mourner ou de contrecarrer le cours de la
justice quiconque, dans une procedure judiciaire
existante ou projetee, selon le cas:

a) dissuade ou tente de dissuader une personne, par
des menaces, des pots-de-vin ou d'autres moyens
de corruption, de temoigner;

Le cours de la justice» comprend-il les enquetes?

Les procedures d'une tour, ou celles de la plu-

part des tribunaux administratifs, commencent
presque invariablement par une enquete. L'enquete
sert a determiner s'il y a eu perpetration d'un crime
ou d'une injustice. C'est la premiere etape
essentielle de toute procedure judiciaire ou quasi
judiciaire qui peut donner lieu a une poursuite.
Dans le cours normal des choses, celui qui Mourne
le cours d'une enquete se trouve aussi
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example, there is no question that someone who
lies to the police investigating a car accident as to
the identity of the driver is by that lie perverting
the course of justice. In the same way, there can be
no doubt that someone who lies to a safety inspec-
tor as to the condition of a work site, thereby con-
cealing its dangers, is, by that lie, perverting the
course of justice. It follows that to mislead know-
ingly during that first step of the investigation just
as surely perverts the course of justice as would
making a bribe to a witness to change his or her
testimony during a trial. The only difference is that,
in the first example, the crime is committed at the
outset of the proceedings and, in the second
example, towards the end.

The authorities support the position that the
phrase "the course of justice” must include the
investigatory stage. In Kalick v. The King (1920),
61 S.C.R. 175, the accused was convicted of having
corruptly interfered with "the administration of
justice”. He had bribed a police officer to avoid
being charged with a violation of the Saskatchewan
Temperance Act, S.S. 1917, c. 23. Anglin J. (as he
then was) stated at p. 183:

It is quite immaterial whether the police officer actu-
ally intended or contemplated instituting a prosecution.
It suffices that the appellant gave the bribe with intent to
head off such a proceeding. The due administration of
justice is interfered with quite as much by improperly
preventing the institution of a prosecution as by cor-
ruptly burking one already begun.

In a concurring opinion, Brodeur J. stated at
p. 186:

I am of opinion that the “administration of justice"
mentioned in section 157 of the Criminal Code should
not be restricted to what takes place after an information
has been laid; but it includes the taking of necessary
steps to have a person who has committed an offence
brought before the proper tribunal, and punished for his
offence. It is a very wide term covering the detection,
prosecution and punishment of offenders.

Mourner le cours de la justice. 11 ne fait aucun
doute, par exemple, que la personne qui ment a la
police chargee d' enqueter sur un accident d' auto-
mobile quant l'identite du conducteur, se trouve,
par ce mensonge, a detourner le cours de la justice.
De meme, it ne fait aucun doute que la personne
qui ment a un inspecteur de la securite au sujet de
I'etat d'un chantier, et qui lui en cache ainsi les
dangers, se trouve, par ce mensonge, a detourner le
cours de la justice. Il s'ensuit que le fait de tromper
intentionnellement au cours de cette premiere etape
de 1' enquete a autant I'effet de detourner le cours
de la justice que verser un pot-de-vin a un temoin
pour l'inciter a modifier sa deposition au proces. La
seule difference tient au fait que, dans le premier
exemple, le crime est perpetre des le debut des
procedures alors que, dans le deuxieme exemple, it
est perpetre vers la fin.

La jurisprudence appuie la position selon
laquelle I'expression «le cours de la justice» doit
inclure I'etape de I'enquete. Dans I' affaire Kalick c.
The King (1920), 61 R.C.S. 175, I' accuse a ete
declare coupable d'avoir frustre, par corruption,
«l'administration de la justice». Il avait offert un
pot-de-vin a un policier afin d'eviter d'etre accuse
d'avoir enfreint la Saskatchewan Temperance Act,
S.S. 1917, ch. 23. Le juge Anglin (tel etait alors
son titre) a dita la p. 183:

[TRADUCTION] Il importe peu que 1' agent de police
ait effectivement voulu ou prevu engager une poursuite.
Il suffit que l'appelant ait donne le pot-de-vin avec
I'inten-tion d'eviter une telle procedure. 1l y a autant
entrave I' administration de la justice lorsqu‘on empeche
illicite-ment I' engagement d'une poursuite que lorsqu'on
a recours a la corruption pour en etouffer une qui est
déja commencee.

Dans une opinion concordante, le juge Brodeur
adeclare alap. 186:

[TRADUCTION] Je suis d'avis que I'«adrninistration de
la justice» mentionnee a l'article 157 du Code criminel
ne devrait pas se limiter a ce qui se produit apres la
deposition d'une denonciation; elle comprend les
mesures necessaires pour amener devant le tribunal
competent et I'y faire punir pour son crime la personne
qui a commis une infraction. Il s'agit d'un terme tres
large qui couvre la detection, la poursuite et le
chatiment des delinquants.
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It is true that the phrase "the administration of
justice” is not the same as "the course of justice".
Yet, | would have thought that the latter phrase is
even broader in meaning than the former. Indeed,
the Kalick decision has been cited as an authority in
cases where a breach of s. 139(2) has been alleged.
See, for example, R. v. Morin (1968), 5 C.R.N.S.
297 (Que. C.A)) at p. 299.

Similarly, in R. v. Spezzano (1977), 34 C.C.C.
(2d) 87 (Ont. C.A.), the accused gave a false name
to the police officer in an attempt to avoid being
charged with the offence of driving while disquali-
fied. There, Martin J.A. concluded that the expres-
sion "course of justice” in s. 139(2) includes
attempts to obstruct, pervert or defeat a prosecu-
tion which the accused contemplates may take
place. He relied upon the Kalick decision to sup-
port his conclusion. The following appears in his
reasons at p. 91:

The expression "the course of justice" in s. 127(2) [now
s. 139(2)] includes judicial proceedings existed or pro-
posed but is not limited to such proceedings. The offence
under s. 127(2) also includes attempts by a person to
obstruct, pervert or defeat a prosecution which he
contemplates may take place, notwithstanding that no
decision to prosecute has been made.

And at p. 93:

... there was evidence to support the finding of the trial
Judge that the appellant made the false statement to the
constable during an investigation by the latter of a sus-
pected offence and that it was made by the appellant to
escape prosecution for an offence which the appellant
apprehended might ensue. In those circumstances the
"course of justice” had commenced.

In R. v. Rogerson (1992), 174 C.L.R. 268, the
Australian High Court took the next logical step
and extended this reasoning to disciplinary tribu-
nals. In that case, Mason C.J. wrote at p. 277:

. it is enough that an act has a tendency to frustrate or
deflect a prosecution or disciplinary proceeding before a
judicial tribunal which the accused contemplates may
possibly be instituted, even though the possibility of
instituting that prosecution or disciplinary proceeding

Il est vrai que I'expression «l'administration de
la justice» n'est pas la meme que «le cours de la
justice». Jestime toutefois que la deuxieme
expression a probablement un sens plus large que
la premiere. En fait, lI'arret Kalick a ate cite comma
faisant autorite dans des cas d' allegations de viola-
tion du par. 139(2). Voir par exemple l'arret R. c.
Morin (1968), 5 C.R.N.S. 297 (C.A. Que.), a la p.
299.

De meme, dans l'affaire R. c. Spezzano (1977),
34 C.C.C. (2d) 87 (C.A. Ont.), I' accuse avait
donne un faux nom a l'agent de police, tentant
ainsi d'eviter d'etre inculpe pour conduite sans
permis. Dans cette affaire, le juge Martin a conclu
que I'expression «le cours de la justice» au par.
139(2) comprenait les tentatives pour entraver,
detourner ou contrecarrer une poursuite que l'ac-
cuse pense pouvoir etre intentee. 1l a fonde sa con-
clusion sur Farr& Kalick et dit ceci a la p. 91:

[TRADUCTION] L' expression <de cours de la justice» au
par. 127(2) [maintenant par. 139(2)] comprend des pro-
cedures judiciaires en cours ou projetees, mais ne se
limite pas a ces procedures. L'infraction prevue au par.
127(2) comprend aussi les tentatives faites par une per-
sonne pour entraver, Mounter ou contrecarrer une pour-
suite qu'elle pense pouvoir etre intentee, meme si aucune
decision de poursuivre n'a encore ate prise.

Puis, a la p. 93:

[TRADUCTION] . . des elements de preuve appuient la
conclusion du juge de premiere instance selon laquelle
I'appelant a fait une fausse declaration au constable qui
procedait a une enquete a I'egard d'une infraction possi-
ble et qu'il a fait cette declaration afin d'echapper a la
poursuite qu'il apprehendait. En de pareilles circons-
tances, le «cours de la justice» avait déja commence.

Dans l'affaire R. c. Rogerson (1992), 174 C.L.R.
268, la Haute Cour australienne a poursuivi la
logique en etendant ce raisonnement aux tribunaux
disciplinaires. Dans cette affaire, le juge en chef
Mason a &tita la p. 277:

[TRADUCTION] . . . it suffit qu'un acte tende a contrecar-
rer ou a detourner une poursuite ou des procedures
disciplinaires devant un tribunal judiciaire que I' accuse
pense pouvoir etre engagees, meme si la possibilite
d'instituer la poursuite ou les procedures disciplinaires
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has not been considered by the police or the relevant law
enforcement agency.

In the case at bar, it is clear from the evidence
that if, as a result of its investigations, the Law
Society staff concluded that the allegations made
against a solicitor were unfounded, disciplinary
proceedings would not be commenced.

In summary, since a false statement at the stage
of the investigation may prevent any proceedings
from taking place and thus pervert the course of
justice, s. 139(2) must encompass investigatory
proceedings.

The Scope that should be given to the Phrase "the
Course of Justice"

(a) Based Upon the Provisions of the Criminal
Code

It now remains to be determined whether s.
139(2) should, as a result of the phrase “the course
of justice", be applicable to disciplinary proceed-
ings of the Law Society. At the outset, some assis-
tance can be gathered from the wording and posi-
tioning of ss. 118 and 139. Both these sections
come within Part IV of the Code which is entitled
"Offences Against the Administration of Law and
Justice".

Section 139 describes the acts which will consti-
tute obstructions or perversions of justice. It is sig-
nificant that s. 139(1) refers to "the course of justice
in a judicial proceeding™" and sets out two specific
means by which the course of justice may be
obstructed, perverted or defeated. Subsection 2 is
framed in the broadest possible way and refers to
"[e]very one who wilfully attempts in any manner
other than a manner described in subsection (1) to
obstruct, pervert or defeat the course of justice".
Subsection 3 sets out further specific instances of
prohibited acts. It provides that "[w]ithout restrict-
ing the generality of subsection (2), every one shall
be deemed wilfully to attempt to obstruct, pervert or
defeat the course of justice who in a judicial
proceeding, existing or proposed”, acts in a man-

n' a pas ete examinee par la police ou par l'organisme
competent charge de l'application des lois.

En l'espece, it ressort clairement de la preuve
que si, par suite de ses enquetes, le personnel de la
Societe du barreau concluait que les allegations
portees contre un avocat n'etaient pas fondees, on
n'engageait pas de procedures disciplinaires.

En resume, puisqu'une fausse declaration a
I'etape de l'enquete peut empecher l'institution de
poursuites et, partant, detourner le cours de la jus-
tice, le par. 139(2) doit comprendre des procedures
d' enquete.

La port& a donner a I'expression «le cours de la
justice»

a) En fonction des dispositions du Code crimi-
nel

reste maintenant a determiner si, en raison de
I'expression «le cours de la justice», le par. 139(2)
devrait s'appliquer aux procedures disciplinaires de
la Societe du barreau. D'entree de jeu, on peut tirer
profit de la formulation et de la position des art.
118 et 139. Ces deux dispositions se trouvent dans
la Partie IV du Code qui est intitulee «Infractions
contre I'application de la loi et I'administra-tion de
la justice».

L' article 139 decrit les actes qui constituent une
entrave ou un detountement de la justice. Il est
revelateur que le par. 139(1) mentionne «le cours
de la justice dans une procedure judiciaire» avant
de mentionner deux moyens particuliers qui pour-
raient servir a entraver, a detourner ou a contrecar-
rer le cours de la justice. Le paragraphe (2) est
libelle de la facon la plus large possible et vise
«quiconque volontairement tente de quelque
maniere, autre qu'une maniere visee au paragraphe
(1), d'entraver, de detourner ou de contrecarrer le
cours de la justice». Le paragraphe (3) donne d'
autres exemples précis d'actes interdits. 1l pre-voit
que «[s]ans que soft limit& la port& generale du
paragraphe (2), est cense tenter volontairement
d'entraver, de Mourner ou de contrecarrer le cours



[1995] 3R.C.S.

R. c. WIJESINHA Le juge Cory

439

ner which comes within the scope of paras. (a), (b)
and (c).

Clearly, subs. (2) describes an offence which is
much wider in its scope and which encompasses
many more acts than those described in subss. 1
and 3. In my view, the phrase "the course of jus-
tice" must not only refer to the judicial proceed-
ings described in subss. (1) and (3) of s. 139, but
must also include the judicial proceedings which
are defined in s. 118. Once again, that section pro-
vides:

"judicial proceeding" means a proceeding
(@) in or under the authority of a court of justice,

(b) before the Senate or House of Commons or a
committee of the Senate or House of Commons,
or before a legislative council, legislative assem-
bly or house of assembly or a committee thereof
that is authorized by law to administer an oath,

(c) before a court, judge, justice, provincial court
judge or coroner,

(d) before an arbitrator or umpire, or person or body
of persons authorized by law to make an inquiry
and take evidence therein under oath, or

(e) before a tribunal by which a legal right or legal
liability may be established,

whether or not the proceeding is invalid for want of
jurisdiction or for any other reason. [Emphasis
added.]

The Court of Appeal was of the opinion that the
s. 118 definition of judicial proceeding was of no
relevance in considering the scope of the phrase
"the course of justice". With the greatest of respect,
I cannot agree. Subsections 139(1) and (3) both
specifically refer to a judicial proceeding.
Subsection (2) is even broader in its terms. It is,
then, reasonable and appropriate to take into
account the definition section which appears at the
very beginning of Part IV of the Code and which
pertains to "Offences Against the Administration
of Law and Justice". Section 139 and s. 118
should, in my view, be read together, and the defi-
nition of judicial proceeding must apply to all

de la justice quiconque, dans une procedure judi-
ciaire existante ou projetee,» agit d'une des fawns
decrites aux al. a), b) et c).

Le paragraphe (2) decrit manifestement une
infraction dont la port& est beaucoup plus large et
qui englobe beaucoup plus d'actes que ceux qui
sont decrits aux par. (1) et (3). A mon avis, I'ex-
pression «le cours de la justice» ne renvoie pas
uniquement aux poursuites judiciaires (Writes aux
par. (1) et (3) de l'art. 139, mais doit aussi englo-
ber les poursuites judiciaires qui sont definies a
I'art. 118. Je cite de nouveau cet article:

vrocedure judiciaire).> Procedure:

a) devant un tribunal_ judiciaire ou sous l'autorite
d'un tel tribunal;

b) devant le Senat ou la Chambre des communes ou
un de leurs comites, ou devant un conseil legisla-
tif, une assemblee legislative ou une chambre d'
assemblee ou un comite de I'un de ces derniers
qui est autorise par la loi a faire preter serment;

c) devant un tribunal, un juge, un juge de paix, un
juge de la cour provinciale ou un coroner;

d) devant un arbitre, un tiers-arbitre ou une per-
sonne ou un groupe de personnes autorise par la
loi a tenir une enquete et a y recueillir des temoi-
gnages sous sennent;

e) devant tout tribunal ayant le pouvoir d'etablir un
droit legal ou une obligation legale,

que la procedure soit invalide ou non par manque de
juridiction ou pour toute autre raison. [Je souligne.]

La Cour d'appel etait d'avis que la definition de
I'expression «procedure judiciaire» a Fart. 118
n‘avait aucun rapport avec I'examen de la port& de
I'expression «le cours de la justice». Avec egards, je
ne puis souscrire a cette opinion. Les paragraphes
139(1) et (3) mentionnent tous deux expressement
une procedure judiciaire. Le para-graphe (2) a un
libelle encore plus large. Il est donc raisonnable et
opportun de tenir compte de l'article des definitions
qui figure au tout debut de la Partie IV du Code et
qui porte sur les «Infractions contre I'application de
la loi et I'administra-tion de la justice». A mon avis,
les art. 139 et 118 devraient etre lus conjointement,
et la definition de
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three subsections of s. 139. It follows that the
phrase "the course of justice", as it appears in s.
139(2), is not limited to existing or proposed
judicial proceedings. Rather, it must include all
those proceedings that fall within the definition of
"judicial proceeding" set out in s. 118.

The Law Society's disciplinary proceedings
would come within s. 118(d) since the person pre-
siding over a disciplinary hearing (Law Society
Act, s. 33(2)) "may administer oaths to witnesses
and require them to give evidence under oath™.
Further, the disciplinary proceedings of the Law
Society would clearly come within s. 118(e) as a
tribunal by which a legal right or a legal liability
may be established. Section 139 should be given a
reasonably broad scope and a liberal definition.
This was suggested as early as 1920 in Kalick,
supra. There it was held that s. 157 (now s. 120)
of the Code encompassed both criminal offences
and quasi-criminal provincial offences. Duff J. (as
he then was) wrote at p. 182:

. [The appellant] argues that the application of the
section is limited to offenders or persons supposed to be
or suspected of being or fearing that they are offending
against the criminal law strictly so called, that is to say,
against the criminal law as falling within the exclusive
jurisdiction of the Parliament of Canada. While the
word "crime" in the Criminal Code generally speaking
applies only to crimes strictly so called and probably has
that restricted meaning in this section, | think there is
nothing requiring us to limit the meaning of the words
administration of justice in the way suggested. [Empha-
sis added.]

Similarly, the Ontario Court of Appeal, in R. v.
Zeck (1980), 53 C.C.C. (2d) 551 (Ont. C.A.), found
that s. 139(2) was applicable to proceedings arising
from the infraction of a municipal parking by-law.
In R. v. May (1984), 13 C.C.C. (3d) 257 (Ont.
C.A)), it was held that the section was applicable
to the Ontario Highway Traffic Act provisions
pertaining to the issuing of traffic tickets.

procedure judiciaire doit s'appliquer aux trois
paragraphes de I'art. 139. Il s'ensuit que l'expres-
sion «le cours de la justice» au par. 139(2) ne se
limite pas aux procedures judiciaires existantes ou
projetees. Bien au contraire, elle doit comprendre
toutes les procedures visees par la definition de
I'expression «procedure judiciaire» a l'art. 118.

Les procedures disciplinaires de la Societe du
barreau releveraient de I'al. 118d) puisque le presi-
dent d'audience (Loi sur la Societe du barreau,
art. 33(2)) opeut faire preter serment aux temoins
et exiger qu'ils temoignent sous serment». En
outre, les procedures disciplinaires de la Societe
du barreau seraient clairement visees par lal.
118e) puisqu'il s'agit d'un tribunal qui a le pouvoir
d'etablir un droit legal ou une obligation legale. L'
article 139 devrait recevoir une interpretation
raisonnablement large et liberale. C'est ce que
sug-gerait l'arret Kalick, pre-cite, des 1920. Dans
cet arra, la Cour a conclu que [lart. 157
(maintenant art. 120) du Code englobait a la fois
les infractions prevues en droit penal et les
infractions provin-ciales quasi-penales. Le juge
Duff a ecrit, a la p. 182:

[TRADUCTION] . . [L'appelant] pretend que l'application
de l'article se limite aux contrevenants ou aux personnes
soupconnees ou susceptibles de contrevenir au droit cri-
minel proprement dit, c'est-a-dire au droit criminel qui
est de la competence exclusive du Parlement du Canada.
Moine si le mot «crime» dans le Code criminel s'ap-
plique generalement aux seuls crimes proprement dits et
qu' il a probablement ce sens restreint dans cet article, k
pense que rien ne nous oblige a limiter ce sens des mots
administration de la justice de la facon qui nous a ete

suggeree. [Je souligne.]

De meme, la Cour d'appel de I'Ontario, dans R.
c. Zeck (1980), 53 C.C.C. (2d) 551 (C.A. Ont.), a
conclu que le par. 139(2) s'appliquait aux pour-
suites decoulant de I'inobservation d'un reglement
municipal sur le stationnement. Dans R. ¢. May
(1984), 13 C.C.C. (3d) 257 (C.A. Ont.), elle a sta-
tue que l'article s'appliquait aux dispositions du
Code de la route de I'Ontario portant sur la deli-
vrance de contraventions.
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(b) Cases Which Have Considered the Scope of
the Common Law Offence of Obstructing
Justice

There are no Canadian cases dealing with the
applicability of s. 139 to proceedings held before
disciplinary tribunals. However, cases from
England and Australia which have dealt with the
common law offence of perverting the course of
justice have indicated that the phrase applies to
proceedings of arbitration boards established by
statute and to professional disciplinary commit-
tees.

R. v. Vreones, [1891] 1 Q.B. 360, dealt with the
falsification of evidence to be given before an arbi-
trator. The accused in that case was a party to a
contract for shipping wheat which provided that
any disputes arising from the contract would be
settled through arbitration. The contract also pro-
vided that samples of wheat were to be taken upon
delivery to verify the product's quality. Samples
were duly taken, but the accused falsified them to
make it appear that the bulk of the cargo was of
better quality than it really was. Although no dis-
pute arose before the arbitration board, the accused
was still charged with an attempt to pervert the
course of justice.

Pollock B. found that the actions of the accused
had indeed constituted an attempt to pervert the
course of justice even though the dispute arose
from the provisions of a private contract. At page
369 he wrote:

The real offence here is the doing of some act which has
a tendency and is intended to pervert the administration
of public justice. The question is, whether the sending
of these adulterated samples, which by previous
arrangement were to be sent to the association in
London to be used by the arbitrators, is such an act as |
have described. | think that it was. | think that the
arbitrators are to be considered as a tribunal
administering public justice. Such a tribunal is one
specially sanctioned by Courts of law, and its decisions
are enforced and carried out by the Courts of law. | am
of opinion that by tampering with the evidence which
was to be laid before that tribunal the defendant was
interfering with the course of justice.

b) Decisions concernant la port& de l'infrac-tion
d'entrave a la justice en common law

n'existe aucune decision canadienne qui porte
sur l'applicabilite de I' art. 139 a des procedures
engagees devant des tribunaux disciplinaires. Tou-
tefois, des decisions d'Angleterre et d'Australie qui
portent sur l'infraction de detournement du cours
de la justice en common law indiquent que I
expression en cause Vvise les procedures de comites
d'arbitrage etablis par une loi de meme que celles
de comites de discipline professionnelle.

L'arret R. c. Vreones, [1891] 1 Q.B. 360, concer-
nait la falsification d'un element de preuve qui
devait etre produit devant un arbitre. Dans cette
affaire, I'accuse etait partie a un contrat de transport
de ble qui prevoyait que tout differend decou-lant
du contrat devait etre regle par voie d'arbi-trage. Le
contrat  prevoyait aussi le  prelevement
d'echantillons de bid a la livraison a des fins de
verification de la qualite du produit. Des echantil-
ions furent effectivement preleves, mais l'accuse les
a falsifies afin de donner I'impression que la
cargaison &all de meilleure qualite qu'en realite.
Bien qu'aucun differend nait ete porte devant le
comite d'arbitrage, l'inculpe a ete accuse d'avoir
tente de Mourner le cours de la justice.

Le baron Pollock a conclu que les actions de
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43 1' accuse constituaient effectivement une tentative

de detournement du cours de la justice meme si le

differend decoulait des dispositions d'un contrat prive.

11 dit ceci a la p. 369:

[TRADUCTIONI En 1' espece, l'infraction veritable est un
acte qui tend ou qui vise a detounier I' administration de
la justice publique. Il s' agit de savoir si expedition de
ces echantillons falsifies, qui en vertu de dispositions
anterieures devaient etre expedies a I' association a Lon-
dres pour que les arbitres puissent les utiliser, constitue
un acte qui correspond a ce que j'ai decrit. Je pense que
oui. Je pense que les arbitres doivent etre consider&
comme un tribunal qui administre la justice publique.
Un tel tribunal est specialement sanctionne par les cours
de justice, et ses decisions sont appuyees et appliquees
par les cours de justice. J'estime qu'en alterant la preuve
qui devait etre versee devant ce tribunal, le defendeur
entravait le cours de la justice.
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Further, in Rogerson, supra, the High Court of
Australia held that an attempt to mislead an inves-
tigation into facts which could give rise to a police
disciplinary hearing constituted an attempt to per-
vert the course of justice. At page 276, relying
upon Vreones, supra, Mason C.J. held:

... the course of justice is not confined to justice as it is
administered by the orthodox court system. In Vreones,
the offence consisted in the accused adulterating sam-
ples to be used by arbitrators who were "to be consid-
ered as a tribunal administering public justice", to quote
once again the words of Pollock B. The course of justice
relevantly includes the proceedings of judicial tribunals,
that is, tribunals having authority to determine the rights
and obligations of parties and having a duty to act judi-
cially.

Brennan and Toohey JJ. concurred with Mason
C.J. who wrote at p. 283:

Neither the police nor other investigative agencies
administer justice in any relevant sense. However, it is
their function to bring or to assist in bringing prosecu-
tions as part of their duty to enforce the law and, some-
times, to institute proceedings of a disciplinary nature
before an appropriate tribunal under an applicable disci-
plinary code. A tribunal whose jurisdiction extends to the
enforcing or adjusting of rights and liabilities in
accordance with law and whose procedure is judicial in
character is engaged, when exercising that jurisdiction, in
administering justice so that the commencement of
proceedings invoking that jurisdiction may set in train a
relevant course of justice. The offence of perverting or
attempting to pervert the course of justice may be com-
mitted with respect to such proceedings before a tribunal
as well as with respect to proceedings before a court.

I find the reasoning expressed in Rogerson, to be
attractive and convincing.

It is apparent that s. 139(2) applies to those
investigations carried out with a view to determin-
ing whether or not disciplinary proceedings should
be taken by the Law Society. That finding is suffi-
cient for the purposes of this case. Yet, the Court

De plus, dans Farr& Rogerson, precite, la Haute
Cour d'Australie a conclu que la tentative de faus-
ser une enquete factuelle qui pouvait donner lieu a
une audience disciplinaire de la police constituait
une tentative de detournement du cours de la jus-
tice. En se fondant sur Parr& Vreones, precite, le
juge en chef Mason a conclu, a la p. 276:

[TRADUCTION] ... le cours de la justice ne se limite pas a
la justice qui est administree par le systeme judiciaire
traditionnel. Dans l'affaire Vreones, I'infraction de I'ac-
cuse consistait a avoir falsifie des echantillons que
devaient utiliser des arbitres, qui devaient «etre consi-
deres comme un tribunal qui administre la justice
publique», pour reprendre encore une fois les termes du
baron Pollock. Le cours de la justice comprend perti-
nemment les procedures de tribunaux judiciaires, c'est-a-
dire de tribunaux qui ont competence pour determiner les
droits et les obligations des parties et qui ont le devoir
d'agir de facon judiciaire.

Les juges Brennan et Toohey ont souscrit aux
motifs du juge en chef Mason qui a &fit a la p.
283:

[TRADUCTION] Ni la police ni d'autres organismes d'en-
quete n'administrent la justice au sens propre du terme.
Toutefois, dans le cadre de leur devoir d'application de
la loi, ils ont pour fonction d'engager ou d'aider a enga-
ger des poursuites et, parfois, d' engager des procedures
de nature disciplinaire devant un tribunal approprie en
vertu du code disciplinaire applicable. Lorsqu'il exerce
son pouvoir, le tribunal dont la competence s'etend a I'
application ou a I' evaluation de droits et obligations en
vertu de la loi et dont la procedure revet un caractere
judiciaire, participe a I'administration de la justice de
sorte que I'engagement des procedures faisant appel a
cette competence peut declencher le cours de la justice
approprie. L'infraction de detournement ou de tentative
de detournement du cours de la justice peut etre perpe-
tree a regard de procedures semblables devant un tribu-
nal comme a l'egard de procedures devant une tour de
justice.

Je trouve que le raisonnement exprime dans
Farr& Rogerson est interessant et convaincant.

Il est manifeste que le par. 139(2) s' applique aux
enquetes faites en vue de determiner s'il y a lieu
pour la Societe du barreau d'engager des procedures
disciplinaires. Cette constatation est suffi-sante
pour les fins de la presente espece. Toutefois,
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of Appeal carefully considered what the scope of
the section should be and suggested a rule that a
decision-making body would come within the
phrase "the course of justice" if it was: (1) "a body
which judges"; and (2) "[i]ts authority to do so
[was] derived from a statute™ (pp. 602-3). To this |
would add that the decision making body must, by
the terms of its empowering statute, be required to
act in a judicial manner. It must for example, be
required to investigate and to institute proceedings
to enforce statutory standards of conduct, or of
products or of discipline.

The Legislature or Parliament granting such
powers to a body will have considered that it
would act judicially and that decision must be rec-
ognized by the courts. Further in exercising such
significant powers the body must act judicially or
it would deny natural justice to the parties appear-
ing before it with all the consequences that would
entail.

In Rogerson, supra, Mason C.J. wisely observed
that the course of justice is not confined to justice
as it is administered by the orthodox court system.
His words recognize the realities of today's society.
The rule proposed by the Court of Appeal
combined with the suggested additions accepts that
reality and provides a reasonable basis for
approaching situations such as the investigation of
breaches of regulations or codes of conduct or of
discipline which are routinely entrusted to admin-
istrative boards or statutorily authorized discipli-
nary tribunals.

There may be some reluctance on the part of the
courts to recognize that a serious perversion of jus-
tice can occur just as readily in the work of admin-
istrative tribunals or disciplinary bodies as it can in
the proceedings of the courts. Yet, | think this is
the situation that exists in our contemporary soci-
ety. It cannot be forgotten that so much of the con-
duct of people's affairs today is no longer con-
trolled by the courts but by statutory tribunals. The
courts simply cannot cope with the vast multitude
of problems requiring investigation, regulation and

la Cour d' appel a examine soigneusement la ques-
tion de la port& a donner a I' article, et suggere
comme regle qu'un organisme decisionnel serait
vise par I'expression «le cours de la justice» s'il
etait: (1) «un organisme qui juge»; et si (2) «[s]on
pouvoir de juger lui [etait] confere par une loi»
(pp. 602 et 603). Jajouterais a cela que l'orga-
nisme decisionnel doit, aux termes de sa loi habili-
tante, agir judiciairement. Il doit par exemple etre
tenu de proceder a des enquetes et d'engager des
procedures visant l'application de normes d'ori-
gine legislative en matiere de conduite, de produits
ou de discipline.

Lorsqu'il confere de tels pouvoirs a un orga-
nisme, le legislateur provincial ou federal prevoit
que celui-ci agira judiciairement, et cette decision
doit etre reconnue par les tribunaux judiciaires. En
outre, dans l'exercice de pouvoirs aussi importants,
I'organisme doit agir judiciairement sinon it se
trouverait a denier la justice naturelle aux parties
qui se presentent devant lui, avec toutes les conse-
guences que cela pourrait entrainer.

Dans l'arret Rogerson, precite, le juge en chef
Mason a observe avec justesse que le cours de la
justice ne se limite pas a la justice qui est adminis-
tree par le systeme judiciaire traditionnel. Ses pro-
pos reconnaissent les realites de la societe contem-
poraine. La regle proposee par la Cour d'appel,
accompagnee des ajouts proposes, accepte cette
realite et fournit un fondement raisonnable a I'exa-
men de cas d'infractions a des reglements ou a des
codes de conduite ou de discipline qui sont habi-
tuellement confiees a des tribunaux administratifs
ou a des tribunaux disciplinaires habilites en vertu
d'une loi.

Il se peut que les cours de justice aient une cer-
taine reticence a reconnatre qu'un grave detourne-
ment de la justice peut se produire tout aussi bien
dans les travaux de tribunaux administratifs ou
d'organismes disciplinaires que dans des proce-
dures judiciaires. Et pourtant c'est bien la, selon
moi, la situation qui existe dans notre societe con-
temporaine. On ne peut oublier qu'aujourd'hui, une
large part de la conduite des affaires des gens n'est
plus control& par les cours, mais par des tri-
bunaux cries par une loi. Les cours de justice ne
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enforcement to protect the health and safety of
Canadians. That role has of necessity been under-
taken by statutorily empowered administrative
tribunals or discipline panels.

Society must for its safety and health be con-
cerned with so many aspects of daily life. Whether
it is the safety of the workplace or public buildings,
the purity of food or water, the cleanliness of
restaurants or hotels, the failure to maintain the
statutory standards may have disastrous results for
society. Therefore, the various statutorily author-
ized boards must investigate, inspect and com-
mence appropriate proceedings if those minimum
standards are not maintained, or if regulations are
breached. It seems to me that the course of justice
can be perverted if, for example, the investigations
of those responsible for maintaining the purity of
water are knowingly misled just as surely as it
would be if a police officer were bribed to change
his or her evidence in court.

The perversion of justice can occur in a myriad
of cases where a tribunal or entity is created by
statute to judge rights and obligations. A random
perusal of some Ontario Statutes bears this out. For
example, the Meat Inspection Act (Ontario), R.S.O.
1990, c. M.5, provides that no person shall
slaughter an animal, sell, transport or deliver meat,
or engage in the business of producing, processing
or handling meat except as provided by the regula-
tions. A licence must be obtained from the Direc-
tor, and the Director, in turn, when assessing
whether a licence should be issued, renewed, sus-
pended or revoked, will hold a hearing. The Act
also provides that an inspector may be appointed
who may enter any building other than a dwelling
house to inspect the animals and meat contained
within them. The Act further provides that no per-
son shall hinder or obstruct the Director or an
inspector in the course of their duties. Finally, a
person who contravenes any of the provisions of

peuvent tout simplement pas s'occuper de la multi-
tude des problemes qui exigent des mesures de
reglementation, d'enquete et d'application pour
proteger la sante et la securite des Canadiens. Par la
force des choses, ce role est devolu a des tribu-naux
administratifs ou a des comites de discipline etablis
par une loi.

Pour assurer la securite et la sante de ses
membres, la societe doit se preoccuper d'un grand
nombre d' aspects de la vie quotidienne. Qu'il
s'agisse de la securite en milieu de travail ou dans
les immeubles publics, de la qualite de la nourri-
ture ou de I'eau, ou encore de la proprete dans les
restaurants et les hotels, les manquements aux
normes legales peuvent entrainer des effets desas-
treux pour la societe. Voila pourquoi les divers
organismes etablis par la loi doivent enqueter, ins-
pecter et engager les procedures appropriees en
cas de manquement a ces normes minimales ou de
violation des reglements. J'estime que le cours de
la justice pent 'etre Mourne si, par exemple, on
induit intentionnellement en erreur des enqu8teurs
charges d'assurer la qualite de I'eau, au 'name titre
que si on versait un pot-de-vin a un policier pour
qu'il modifie son temoignage devant la cour.

Il peut y avoir detournement de la justice dans
une multitude de situations engageant un tribunal
ou un organisme habilite par une loi a determiner
des droits et des obligations. Il suffit d'examiner
quelques lois de I'Ontario choisies au hasard pour
s'en rendre compte. Par exemple, la Loi sur I'ins-
pection des viandes (Ontario), L.R.O. 1990, ch.
M.5, prevoit que nul ne doit abattre un animal,
vendre, transporter ou livrer de la viande, ou se
livrer a la production, a la transformation ou a la
manutention de produits carries sans se conformer
aux reglements. Il faut obtenir un permis aupres du
directeur, lequel lorsqu'il examine l'opportunite de
delivrer, de renouveler, de suspendre ou de revo-
quer un permis, tient une audience. La Loi prevoit
aussi que le ministre peut nommer un inspecteur
habilite a penetrer dans tout inuneuble autre qu'un
logement pour y inspecter les animaux et la viande
qui s'y trouvent. La Loi prevoit en outre que nul ne
doit gener ou entraver l'action du directeur ou d'un
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the Act is guilty of an offence and liable on con-
viction to a fine or to imprisonment.

It is important that the slaughtering of animals
and sale of meats be carried on in a sanitary man-
ner. The health of society depends upon it. It fol-
lows that one who sought to pervert the course of
justice by giving false information to an inspector
or Director should come within the purview of s.
139(2). Similar provisions appear in the Motor
Vehicle Dealers Act, R.S.0. 1990, c. M.42. Once
again, if society is to be protected from unscrupu-
lous dealers selling dangerous vehicles, s. 139(2)
must apply to that Act.

Admissibility of the tapes

The respondent conceded that the interception of
the conversations between Stade and the appellant
violated the appellant's right to be free from unrea-
sonable search by virtue of s. 8 of the Charter.
Therefore, it must be determined whether the
admission of the tapes would bring the administra-
tion of justice into disrepute pursuant to s. 24(2) of
the Charter.

The Court of Appeal correctly stated that the
three primary considerations which must guide
any analysis as to whether evidence should be
excluded under s. 24(2) have been set out in
Collins, supra, at pp. 284-88. They are:

1. Does the admission of the evidence affect
the fairness of the trial?

2. How serious was the Charter breach?

3. What would be the effect of excluding the
evidence on the repute of the administration
of justice?

On the first question, it seems readily apparent
that the admission of the evidence did not affect
the fairness of the trial. The appellant could not by

inspecteur dans l'exercice de leurs fonctions. Enfin,
quiconque enfreint une disposition de la Loi est
coupable d'une infraction et passible, sur decla-
ration de culpabilite, d'une amende ou d'une peine
d' emprisonnement.

importe que l'abattage d'animaux et la vente
de viandes s'effectuent en toute salubrite. C'est la
sante de la societe qui en depend. Il s'ensuit que
quiconque chercherait a detourner le tours de la
justice en donnant de faux renseignements a un
inspecteur ou au directeur serait vise par le par.
139(2). Des dispositions semblables figurent dans
la Loi sur les commercants de vebicules automo-
biles, L.R.O. 1990, ch. M.42. Encore une fois, pour
qgue la societe soit protegee contre la vente
d'automobiles dangereuses par des commercants
malhonnetes, it faut que le par. 139(2) soit applica-
ble a cette loi.

L'admissibilite des enregistrements

L'intimee a concede que l'interception des con-
versations entre Stade et I'appelant a porte atteinte
au droit de l'appelant a la protection contre les
fouilles abusives garanti par I'art. 8 de la Charte. |1
faut par consequent determiner, conformement au
par. 24(2) de la Charte, si I'utilisation des enregis-
trements est susceptible de deconsiderer I'adminis-
tration de la justice.

La Cour dappel dit a bon droit que les trois
principales considerations qui doivent guider toute
analyse de l'opportunite d'ecarter des elements de
preuve sous le regime du par. 24(2) sont enoncees
dans Farr& Collins, precite, aux pp. 284 a 288.
Elles se resument ainsi:

1. L'utilisation de la preuve porte-t-elle atteinte
a I'equite du proces?

2. Quelle est la gravite de latteinte a la
Charte?

3. Quel serait l'effet de I'exclusion de la preuve
sur la consideration dont jouit l'ad-
ministration de la justice?

En ce qui a trait a la premiere question, it appert
nettement que I'utilisation de la preuve n'a pas porte
atteinte a I'equite du proces. Menne en faisant
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any stretch of the imagination be said to have been
conscripted into incriminating himself in these
conversations. Rather, he would in any event have
sought out and spoken to Stade to solicit clients on
his behalf.

On the question of the gravity of the Charter
breach, it must be remembered that it was found
both at trial and in the Court of Appeal that both
the police and the Law Society acted in good faith.
There was no trickery or activity as an agent
provocateur on the part of the police. Rather the
appellant invited the police officer into his home
and spontaneously and voluntarily discussed the
fee-for-referral scheme. The conversations were
intercepted some months before the decision of this
Court in R. v. Duarte, [1990] 1 S.C.R. 30, was
released, at a time when the Ontario Court of
Appeal had determined that such taping did not
contravene the Charter. The police sought legal
advice on the matter and acted upon that advice in
recording the conversation. The police acted in
conformity with what they very reasonably
believed to be the law as it existed at the time. Fur-
ther, the situation presented to the investigating
officer was serious. Thompson, one of their
officers, had been persuaded to breach the police
code of professional conduct and other officers
were being approached in the same manner.
Finally, the appellant was not conscripted by the
police to provide evidence against himself.

Indeed, in the circumstances of this case, it
would have reflected adversely upon the adminis-
tration of justice if the evidence had not been
admitted. In passing, | would add that 1 am in
agreement with Goodman J.A. that once it has been
determined that the communication was private,
the fact that the originator may have anticipated
that it might be recorded is not relevant in deciding
whether it should be admitted or excluded under s.
24(2) of the Charter.

Solemn Declaration

The appellant submitted that there were no sol-
emn declarations given "under oath™ as specified in
the indictment and that, accordingly, the actus

un gros effort d'imagination, on ne peut dire que
I'appelant a ete force de s'incriminer dans ces con-
versations. Au contraire, c'est lui qui a pressenti
Stade et qui lui a demande de lui trouver des
clients.

Quant a la question de la gravite de l'atteinte la
Charte, it faut se rappeler que le juge du proces
comme la Cour d'appel ont conclu que la police et
la Societe du barreau ont toutes deux agi de bonne
foi. La police ne s'est livree a aucune tromperie ou
activite d' agent provocateur. Au contraire, c'est
I'appelant qui a invite I'agent de police a venir le
rencontrer a son domicile et qui a spontanement et
volontairement aborde la question de l'echange de
services contre remuneration. Les conversations ont
ete interceptees quelque mois avant le pro-nonce de
la decision de notre Cour dans l'affaire R. c.
Duarte, [1990] 1 R.C.S. 30, a une epoque oil la
Cour d'appel de I'Ontario avait statue qu'un tel
enregistrement ne contrevenait pas a la Charte. La
police a demande un avis juridique sur cette ques-
tion et elle a agi sur la foi de cet avis en enregis-
trant la conversation. La police a agi conform&
ment a ce qu'elle croyait tres raisonnablement ‘etre
la loi a I'epoque. De plus, I'enqueteur se trouvait
devant une situation grave. Thompson, l'un des
officiers de la police, s'etait laisse persuader de
violer le code de deontologie policiere, et d'autres
officiers etaient ainsi pressentis a leur tour. Enfin,
I'appelant n'a pas ete incite par la police a fournir
des preuves susceptibles de I'incriminer.

En realite, dans les circonstances de l'espece,
I'administration de la justice aurait ete &consider&
si la preuve n'avait pas ete admise. Je voudrais
ajouter en passant que j'abonde dans le sens du juge
Goodman, de la Cour dappel, lorsqu'il affirme
qu'une fois etabli le caractere prive de la
communication, le fait que l'auteur ait pu prevoir
qu'elle serait enregistree n'est pas pertinent relati-
vement a la question de son utilisation ou de son
exclusion en vertu du par. 24(2) de la Charte.

Les declarations solennelles
L' appelant a pretendu qu' aucune declaration

solennelle n'avait ete dorm& «sous serment», con-
trairement a ce qui est ecrit dans I'acte d'accusa-
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reus of obstructing justice had not been committed.
The appellant submits that the four impugned affi-
davits, which were sworn by Ms. M. Matsuoka,
were not in fact or in law solemn declarations
because:

(i) there was no evidence that Ms. Matsuoka
asked the affiants, as required by s. 41 of
the Canada Evidence Act, whether the
facts declared were made "conscien-
tiously believing it to be true, and know-
ing it is of the same force and effect as if
made under oath";

(i) Ms. Matsuoka was limited to taking affi-
davits and commissioning solemn decla-
rations only while in the employ of
Wilmer H. Reid, Q.C., and only for mat-
ters connected with his office; and

(iii) there was no statutory requirement that
solemn declarations be made in these cir-
cumstances.

The Court of Appeal did not consider this
ground of appeal to have sufficient merit to war-
rant comment in its reasons. | agree that this
ground of appeal is devoid of merit.

The appellant knowingly had the four declarants
sign false statements. He referred to the statements
in his letter to the Law Society as "affidavits”. He
asked Ms. Matsuoka to act as the commissioner for
oaths, knowing that her commission was limited so
as to exclude the circumstances presented in this
case. The declarations all contained a statement that
they were made "conscientiously believing it to be
true, and knowing that it is of the same force and
effect as if made under oath".

The appellant had full control over the signing of
the declarations. He knew them to be false, and put
them forward with the intent of misleading the Law
Society. He knew that Ms. Matsuoka's commission
was limited. Despite all this, the appellant argues
that these declarations cannot be considered

tion, et que, par consequent, it n'y avait pas eu per-
petration de I'actus reus d'entrave a la justice.
L'appelant fait valoir que les quatre affidavits
attaques, qui ont ete souscrits sous serment devant
Mme M. Matsuoka, n'etaient pas, ni en fait ni en
droit, des declarations solennelles parce que:

(i) it n'y avait aucune preuve que Mme
Matsuoka ait demande aux souscripteurs,
ainsi que le prevoit l'art. 41 de la Loi sur
la preuve au Canada, si chacun avait fait
la declaration des faits en «la croyant
consciencieusement vraie et sachant qu'
elle a la meme force et le meme effet que
si elle etait faite sous serment»;

(ii) mme Matsuoka ne pouvait recevoir des
affidavits et des declarations solennelles
que dans le cadre de son emploi chez
Wilmer H. Reid, c.r., et seulement pour
des questions liees a sa fonction;

(iii) aucune disposition legislative n'exigeait
que des declarations solennelles soient
faites dans ces circonstances.

La Cour d'appel n'a pas juge que ce motif d'ap-
pel avait suffisamment d'importance pour meriter
guelque commentaire dans ses motifs. Je conviens
que ce motif d'appel n'est pas fond&

L' appelant a intentionnellement demande aux
quatre declarants de signer de fausses declarations.
Dans sa lettre a la Societe du barreau, it les a pre-
sentees comme des «affidavits». 1l a demande Mme
Matsuoka d'agir en sa qualite de commissaire a
l'assermentation, en sachant qu'elle n'etait pas
habilitee a le faire dans les circonstances de Il'es-
pece. Les declarations contenaient toutes une
declaration portant que le souscripteur avait fait la
declaration en «la croyant consciencieusement vraie
et sachant qu'elle a la meme force et le meme effet
que si elle etait faite sous serment».

L'appelant avait une influence decisive sur la
signature des declarations. Il savait qu'elles etaient
fausses, et it les a produites avec l'intention d'in-
duire en erreur la Societe du barreau. Il savait que
le pouvoir de Mme Matsuoka etait limite. Malgre
tout cela, I'appelant pretend que ces declarations
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because they do not meet the formalities for statutory
declarations. He is attempting to use his initial deceit
of the Law Society to protect himself. This,
particularly from an experienced lawyer, is completely
unacceptable.

It is not necessary to decide whether the docu-
ments tendered in the case at bar were improperly
executed. It is sufficient to note that for the pur-
poses of s. 139(2) of the Code, what is put forward
as an affidavit or solemn declaration should ordi-
narily be accepted as such. The respondent has
correctly observed that it is not an essential ele-
ment of the offence of obstructing justice that the
declarations be in fact statutory declarations. It is
not part of the actus reus of the offence. Thus,
even if the documents tendered in the case at bar
were improperly executed, the offence would have
still been committed, since the appellant know-
ingly tendered false documents which were pur-
ported to have been duly executed. This is the
essence of the offence described in s. 139(2).
Therefore, this ground of appeal must fail.

Exclusion of the Statutory Declarations

The appellant contended that documents submit-
ted by a lawyer to the Law Society are covered by
solicitor-client privilege and consequently they
cannot be forwarded to a third party in the absence
of consent from either the lawyer who originally
submitted them or the person who signed them.
This ground of appeal was fully argued before the
Court of Appeal which indicated that the issue was
devoid of merit. | agree that this submission must
fail.

In Descoteaux v. Mierzwinski, [1982] 1 S.C.R.
860, the conditions precedent to the existence of a
privilege of confidentiality were reviewed. The
limits of privilege were described in the following
terms at p. 873:

There are exceptions. It is not sufficient to speak to a
lawyer or one of his associates for everything to become

ne peuvent ‘etre prises en consideration parce
qu'elles ne satisfont pas aux formalites des decla-
rations solennelles. Il tente d'utiliser la supercherie
dont it avait use a I'endroit de la Societe du bar-reau
pour se proteger. C'est la une manoeuvre com-
pletement inacceptable, tout particulierement de la
part d'un avocat experiments.

Il n'est pas necessaire de determiner si les docu-
ments produits en l'espece n'ont pas ete signes
regulierement. 1l suffit de noter que pour les fins
du par. 139(2) du Code, ce qui est presents comme
un affidavit ou une declaration solennelle devrait
ordinairement etre accepts comme tel. L'intimee a
fait observer avec justesse que l'infraction d'en-
trave a la justice n'exige pas comme element
essentiel que les declarations soient effectivement
des declarations solennelles. Cela ne fait pas partie
de I' actus reus de l'infraction. Par consequent,
mettle si les documents produits en l'espece n'ont
pas ete signes regulierement, l'infraction a nean-
moMs ete commise, puisque l'appelant a produit
sciemment de faux documents presentes comme
des documents sign& regulierement. Tel est I'ele-
ment essentiel de l'infraction prevue au par.
139(2). Par consequent, ce moyen d'appel doit etre
rejete.

L'exclusion des declarations solennelles

L'appel ant pretend que des documents presentes
par un avocat a la Societe du barreau sont assujet-
tis au privilege du secret professionnel de lI'avocat
et ne peuvent done pas etre communiqués a un
tiers sans le consentement de l'avocat qui les a
produits a l'origine ou celui de la personne qui les
a signes. Ce moyen d'appel a eta amplement
debattu devant la Cour d'appel, qui a indique qu'il
n'etait pas fonds. Je conviens que cet argument
doit etre rejete.

Dans l'arret Descoteaux c. Mierzwinski, [1982]
1 R.C.S. 860, notre Cour a examine les conditions
d'existence du privilege de la confidentialite. Les
limites du privilege ont ete &elites ainsi, a la p.
873:

Il 'y a des exceptions. Il ne suffit pas de parler a un
avocat ou l'un de ses collaborateurs pour que des Tors
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confidential from that point on. The communication must betout soit confidentiel. Il faut que la communication soit
made to the lawyer or his assistants in their professionalfaite a I'avocat ou a ses collaborateurs en leur qualite
capacity; the relationship must be a professional one at theprofessionnelle; la relation, au moment précis de la
exact moment of the communication. Communications madecommunication, doit etre de nature professionnelle. Ne

in order to facilitate the commission of a crime or fraud willseront pas non plus confidentielles les communications

not be confidential either, regardless of whether or not thefaites dans le but de ¢ e oetrer ilus facilement un crime

lawyer is acting in good faith. [Emphasis added.]

In the case at bar, the communication was made
because the Law Society was investigating the
appellant's practice. The declarations were false
statements which were submitted to deceive the Law
Society. The appellant must have hoped and
expected that the declarations would be read by all
who would be involved in determining whether
discipline proceedings should be instituted. They
were submitted with the intention that they would be
acted upon. It is difficult to imagine that solicitor-
client privilege could attach to the declarations in
those circumstances. Even if it were to be assumed
that the solicitor-client privilege attached to the
context in which the declarations were made it still
remains that the documents were prepared and
submitted to further the criminal purpose of
obstructing justice. This, in itself, would certainly
remove any privilege that might have attached to
them.

Further, | find it difficult to see how the appel-
lant can claim a constitutional remedy pursuant to s.
24(2) based upon the alleged violation of the
Charter rights of third parties, namely the affiants.
This section of the Charter provides a remedy only
to the individual whose Charter rights have been
violated. That is a sufficient basis for dismissing
this ground of appeal. In any event there could not
be any violation of the affiants' Charter rights. It
must be remembered that the affiants executed the
declarations with the specific intention of assisting
the appellant with regard to the Law Society inves-
tigation. They too must have expected members of
the Law Society to read and act upon their declara-
tions. They cannot have thought that the documents
would be privileged in these circumstances.

ou une fraude, et ce, que l'avocat soit de bonne ou mau-
vaise foi. [Je souligne.]

En l'espece, la communication a en lieu parce

que la Societe du barreau procedait a une enquete
sur la pratiqgue de I' appelant. Les declarations
etaient de fausses declarations destinaes a induire la
Societe du barreau en erreur. L'appelant devait
esperer et prevoir que les declarations seraient lues
par toutes les personnes appelees a determiner s'il y
avait lieu d'engager des procedures discipli-naires.
Elles ont ete produites dans l'intention d'in-fluer sur
le processus decisionnel. Il est difficile de
concevoir que le privilege du secret professionnel
de l'avocat puisse s'appliquer a ces declarations
dans de telles circonstances. Meme en supposant
que le privilege du secret de I'avocat s‘appliquait en
raison du contexte dans lequel les communications
ont ete faites, it n'en demeure pas moins que les
documents avaient ete prepares et produits dans le
but criminel d'entraver la justice. En soi, cela
suffirait certainement a retrancher tout privilege qui
aurait pu s'y appliquer.

En outre, it m'est difficile de voir comment I'ap-
pelant peut demander une reparation constitution-
nelle en vertu du par. 24(2) en se fondant sur la
pretendue violation des droits garantis par la Charte
a des tiers, a savoir les declarants. Cette disposition
de la Charte ne prevoit une reparation que pour les
personnes dont les droits garantis par la Charte ont
ete violes. Cela suffit pour rejeter ce motif d' appel.
De toute fawn, it ne pouvait y avoir atteinte aux
droits garantis par la Charte aux declarants. 11 faut
se rappeler que les declarants ont signe les
declarations avec Il'intention expresse d'aider
I'appelant dans le cadre de I'enquete de la Societe
du barreau. Eux aussi ont dft s' attendre a ce que les
membres de la Societe du barreau lisent leurs
declarations et prennent des decisions en con-
sequence. lls ne pouvaient pas avoir pense que ces
documents seraient assujettis au privilege dans les
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This ground of appeal cannot, therefore, be
accepted.

Disposition

circonstances. Ce motif d'appel ne peut donc etre
retenu.

Dispositif

The appeal is therefore dismissed.
Appeal dismissed.

Solicitors for the appellant: Manning & Simone,
Toronto.

Solicitor for the respondent: The Ministry of the
Attorney General, Toronto.

Le pourvoi est donc rejete.
Pourvoi rejete.

Procureurs de I'appelant: Manning & Simone,
Toronto.

Procureur de I'intimee: Le nzinistere du Procu-
reur general, Toronto.



